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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

In Ann. 2011-81, the Internal Revenue Service has granted temporary relief 

from excise taxes that would ordinarily be due and owing as a result of the prohibited 

transaction created when an IRA owner enters an indemnification or cross-

collateralization agreement relating to non-IRA assets in connection with the 

establishment of an IRA. 

 

Over the past few years, the Department of Labor has issued advisory opinions providing that 

certain agreements entered into by an IRA owner in connection with the establishment of an IRA will 

cause the IRA owner to engage in a prohibited transaction and subject the owner to excise tax.  DOL 

Advisory Opinion Letter (“AO”) 2009-03A addresses the situation in which an IRA owner grants a broker 

a security interest in the assets of his non-IRA accounts held by the broker as a requirement for establishing 

an IRA with the broker, while AO 2011-09A concerns an IRA owner who enters into an indemnification 

agreement in which the broker is secured against losses attributable to investments made under the IRA 

pursuant to a futures contract.  The DOL has determined that both types of arrangements constitute an 

extension of credit from the IRA owner to the IRA and, as such, are considered prohibited transactions 

subjecting the IRA owner to excise tax. 

 

Since AO 2011-09A was issued, the DOL has advised the IRS that the DOL is considering further 

action with regard to these types of arrangements, including the possibility of a class prohibited transaction 
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exemption permitting them.  As a result, pending further action by the DOL and until issuance of 

further guidance from the IRS, the IRS is granting temporary relief from excise taxes for those who have 

entered into such agreements, provided there has been no execution or their enforcement pursuant to an 

agreement against the assets of an IRA owned by the individual granting the security interest or entering 

into the cross-collateralization agreement.  

 

Any AALU member who wishes to obtain a copy of Ann. 2011-81 may do so through the following 

means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org 

and enter the Member Portal with your last name and birth date and select Current Washington Report for 

linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 

Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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